
JOINT NOTICE AND APPLICATION OF
QWEST CORPORATION, QWEST
COMMUNICATIONS COMPANY, LLC,
QWEST LD CORP., EMBARQ
COMMUNICATIONS, INC. D/B/A/
CENTURY LINK COMMUNICATIONS,
EMBARQ PAYPHONE SERVICES, INC.
D/B/A/ CENTURYLINK, AND
CENTURYTEL SOLUTIONS, LLC FOR
APPROVAL OF THE PROPOSED MERGER
OF THEIR PARENT CORPORATIONS
QWEST COMMUNICATIONS
INTERNATIONAL INC. AND
CENTURYTEL, INC.

DOCKET NO. T-01051B-10-0194
DOCKET no. T-02811B-10-0194
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DOCKET no. T-20443A-10-0194
DOCKET NO. T-03555A-10-0194
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JOINT APPLICANTS' RESPONSE TO CWA'S MOTION TO COMPEL #1

On August 27, 2010, Communications Workers of America, AFL-CIO, CLC

("CWA") filed signed copies of Exhibit A and B to the Protective Order entered August

23, 2010, in the above-captioned dockets for Nicholas Enoch, Scott Rubin and Randy

Barber. In a letter dated September 1, 2010, the joint applicants in the above-captioned

docket ("Joint Applicants") timely notified CWA that they objected to the designation of

Messrs. Rubin and Mr. Barber (but not Mr. Enoch) as persons who may receive and

review Confidential Information and Highly Confidential Information pursuant to the

provisions for objecting in the Protective Order. On September 27, 2010, CWA filed

Mot ion to  Compel  #1 ("Motion") seeldng permission to disclose Confidential

Information and Highly Confidential Information to Mr. Barber. CWA formally
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withdrew Exhibit A and B for Mr. Rubin on September 27, 2010, pursuant to footnote 1

of the Motion, and CWA is no longer seeldng pennission to disclose Confidential

Information and Highly Confidential Infonnation to Mr. Rubin. The Joint Applicants

hereby respond to the Motion regarding Mr. Barber.

Less than one year ago, the Oregon Public Utility Commission ("Oregon PUC")

declared that the actions of Mr. Barber violated a protective order issued by that agency,

by disclosure and use of protected information outside of the proceeding. Like this

proceeding, the Oregon proceeding also involved a merger of telecommunications

companies, Verizon and Frontier, and the claims against Mr. Barber involved the

violation of a protective order much like the Protective Order in this docket. In the

Oregon proceeding, Mr. Barber appeared on behalf of the International Brotherhood of

Electrical Workers ("IBEW"). The Oregon PUC found that by and through Mr. Barber,

the IBEW had used confidential information obtained through discovery in Oregon in a

Pennsylvania proceeding, and had made such information public, in violation of die terms

of the protective order from the Oregon docket. As a result, the Oregon PUC took the

appropriate and drastic step of revolting the IBEW's party status, and the IBEW was

lacked out of the Oregon proceeding. A copy of the order of expulsion from the Oregon

PUC is attached hereto as Attachment l.

The Oregon PUC found that "the documentary evidence supports a finding that

IBEW attempted to use the regulatory process to gain information on matters outside the

scope of this proceeding." It appears that the conduct of Mr. Barber is part of a pattern of

abuse of regulatory process. The Oregon order describes a finding made by the

Washington Utilities and Transportation Commission ("WUTC") in a merger proceeding

in which the IBEW was lacked out of that proceeding as well:
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TC found that  IBEW used i ts  par t ic ipa t ion in the Embark
Corporation/Century/Tel, Inc., asset transfer case to improperly extract

2



labor concessions from the applicants via a side agreement that prompted
IBEW to withdraw from the case. The WUTC rejected the Agreement and
dismissed IBEWfrom the proceeding, noting "its participation is not in the
public interest. '
2009, par. 95.) Among other things, the WUTC called into question the
credibility of eounsel and representations made that "were disingenuous at
best. " (Id, par. 69).

(Docket UT-082119, Order 05, Service Date May 28,
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In addition, in the Colorado Public Utilities Commission's ("CPUC") proceeding

to review the Joint Applicants' pending merger in that state, the Joint Applicants sought,

and were granted, an order denying Mr. Barber access to Confidential Information and

Highly Confidential Information. The CPUC hean'ng commissioner found the above-

cited decisions by the Oregon PUC and the WUTC "to be instructive," and the hearing

commissioner expressed concern about "repeated and recent violations" of protective

orders "in dockets similar to this one, and the risk of the same occurring here."

The CWA sought rehearing of the Colorado decision denying access to Mr.

Barber, and on rehearing on October 8, 2010, the CPUC did allow Mr. Barber access to

confidential information, but retained the denial of access to the most sensitive and highly

confidential documents. While the Joint Applicants believe dirt there is ample and

compelling evidence to deny CWA's motion, if the Commission is inclined to grant the

Motion, then the Joint Applicant's should retain the right to object to Mr. Barber's access

to the most sensitive and highly confidential documents, consistent with the modified

ruling in Colorado.

For the reasons set forth above, the Joint Applicants urge the Commission to deny

CWA's Motion. However, in the event the Commission grants the Motion, the Joint

Applicants request that the order pennis them to object to the disclosure to Mr. Barber of

specific documents that are deemed to be highly sensitive and/or highly confidential,

consistent with the ruling by the CPUC.
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RESPECTFULLY SUBMITTED this 12th day of October, 2010.

SNELL & WILMER L.L.P.

By
Jeiéizy W. Crockett, Esq.
Bradley S. Carroll, Esq.
One Arizona Center
400 E. Van Buren
Phoenix, Arizona 85004-2202

and

Kevin K. Zarling, Senior Counsel
(admitted pro hoc vice)
Senior Counsel, Century/Link
400 W. 15' Street, Suite 315
Austin, Texas 78701

Attorneys for CenturyLink

QWEST CORPORATION

Noonan G. CLu'tright
Associate General Counsel, Qwest
20 East Thomas Road, 16th Floor
Phoenix, Arizona 85012

4¢@4 4
Attorney for Qwest Corporation

ORIGINAL and 13 copies filed
this 12th day of October, 2010, with:
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Docket Control
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
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COPY of the foregoing hand-delivered
this 12th day of October, 2010, to:

Belinda Martin, Administrative Law Judge
Hearing Division
Arizona Corporation Commission
1200 W. Washington
Phoenix, Arizona 85007

Janice Alward, Chief Counsel
Legal Division
Arizona Corporation Commission
1200 W. Washington
Phoenix, Arizona 85007

Steve Olea, Director
Utilities Division
Arizona Corporation Commission
1200 W. Washington St.
Phoenix, Arizona 85007

Daniel Pozefsky, Chief Counsel
Residential Utility Consumer Office
1110 West Washington, Suite 220
Phoenix, Arizona 85007

5-4
G.)

COPY of the foregoing sent via e-mail and
First Class Mail this 12th day of October, 2010, to:
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Michael Patten
Roshka DeWulf & Patten, PLC
One Arizona Center
400 E. Van Buren St. - 800
Phoenix, Arizona 85004
1npatten@rdp-1aw.co1n

Lyndall Cripps
Vice President, Regulatory Affairs
twtelecom of Oregon, lac
9665 Granite Ridge Drive, Ste. 500
San Diego, California 97123
lynda11.nipps@twte1eco1n.com

Katherine Mudge
Director, State Affairs & ILEC Relations
Coved Communications, Inc.
7000 N. Mop ac Expressway, 2nd Floor
Austin, Texas 78731
kmudge@covad.com

Mark DiNunzio
Cox Arizona Telcom, LLC
1550 W. Deer Valley Rd.
MSzDV3-16, Bldg. C
Phoenix, Arizona 85027
Mark.DiNunzio@cox.com
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Gregory L. Rogers
Level 3 Communications, LLC
1025 Eldorado Boulevard
Bloomfield, Colorado 8002 l
Greg.rogers@level3.com

Rex Knowles
XO Communications, Inc.
7050 Union Park Ave., Ste. 400
Midvale, Utah 84047
Rex.knowles@xo.com
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James C. Falvey
Senior Regulatory Counsel
Pay-West Telecomm, Inc.
420 Chinquapin Round Rd., Ste. 2- 1
Annapolis, Maryland 2140 l
ifalvey@pacwest.co1n

William A. Haas
Vice President of Public Policy &
Regulatory
PAETEC Holding Corp.
One Martha's Way
Hiawatha, Iowa 52233
Willia1n.haas@paetec.com

Rogelio Pena
Pena & Associates
4845 Pearl East Circle, .- 101
Boulder, Colorado 80301

Joan Burke
Law Office of Joan S. Burke
1650 N. First Avenue
Phoenix, Arizona 85003
joan@jsburke1aw.com

r:
u1-
3
Wm
§
>f1

. 8
8*"o8o°"oc>noD

"rimgoo
3 C l.¢'`

U
< u
.J

Nicholas Enoch
Lubin & Enoch, PC
349 N. Fourth Ave.
Phoenix, Arizona 85003
Nick@lubinandenoch.com

Scott Rubin
333 Oak Lane
Bloomsbury, Pennsylvania 17815
Scott.j.rubin@g1nail.com
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HasTy Gilder
Snavely King Maj ores O'Connor &
Bedell, Inc.
1111 14th St., N.W., Suite 300
Washington, District of Columbia 20005
hgildea@snave1v-1dng.com

Stephen S. Melnikoff
Regulatory Law Office
U.S. Army Litigation Center
901 N. Stuart St., Suite 700
Arlington, Virginia 22203- 1837
Stephen.me1nikoff@hqda.armv.mil

Michael Singer-Nelson
360networks (USA), Inc.
270 Interlocker Blvd., Suite 600
Broomfield, Colorado 80021
mne1son@360.net

Penny Stanley
360networks (USA), Inc.
270 Interlocker Blvd, Suite 600
Bloomfield, Colorado 8002 l
Penny.stanley@360.net
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Gregory Merz
Gray Plant Moots
500 IDS Center
80 S. Eighth St.
Minneapolis, Minnesota 55402
Gregorv.rnerz@spmlaw.com

Karen L. Clauson
Vice President, Law & Policy
Integra Telecom
6160 Golden Hills Dr.
Golden Valley, Minnesota 55416-1020
klclauson@integratelecom.com
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John Ilgen, Vice President
Sales and Marketing
WESTEL INC.
99606 North Mop ac Expressway, Ste 700
Austin, TX 78759
john.ilgen@weste1.net
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